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The Supreme Court of Canada’s late-2013 set of decisions in the di-
rect/in-direct purchaser trilogy' and in AIC Limited v. Fischer* continues
to emphasize that the bar to certifying a class proceeding in Canada, in-
cluding in Quebec, is a low one. However, it remains the case that for an
action to be certified as a class proceeding, a suitable representative
plaintiff is required. A representative plaintiff with a triable claim that
legitimately raises common issues is important as a matter of natural jus-
tice and due process. Certifying class actions without having a “real”
representative plaintiff seriously prejudices the defendant’s right to fully
defend the case against it. Yet, at least in Ontario, very little attention
has been devoted to this certification criterion.
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However, after many years of giving little consid-
eration to the issue, Quebec judges are now begin-
ning to scrutinize the appropriateness of a proposed
representative plaintiff and, in some cases, are
denying authorization to proceed as a class action
where they consider the case to be purely lawyer
driven or are not satisfied that the proposed repre-
sentative has a valid cause of action. Article
1003(d) of the Code of Civil Procedure (“CCP”)’
requires the representative plaintiff to show that

he or she has a personal interest in the litigation.

A class action will not be authorized (the equiva-
lent of “certified”) if the representative plaintiff
does not play an active role in the litigation and/or
if he or she does not have a valid cause of action.
The courts have also been clear that pursuant to art.
1003(b) CCP, it is indeed the representative plain-
tiff’s case that must be examined to determine,
even on a prima facie basis, if the case should
move forward as a class action.

This approach is the correct one, and the authors
suggest that it should be adopted in the common
law provinces as well.

An Increased Focus on the Proposed
Representative in Quebec

In recent years, several proposed pharmaceutical
class actions in Quebec have been denied authori-
zation because the representative plaintiff failed to
meet the low threshold of showing that the facts
alleged seem to justify the conclusions sought or
because the representative plaintiff could not ade-
quately represent the group. These requirements are
found at arts. 1003(b) and (d) CCP.

Overview of Recent Interpretations
of art. 1003(b) CCP

Quebec courts have recently denied the authoriza-
tion of a number of class actions where the repre-
sentative plaintiff failed to establish that he or she
had a cause of action on a prima facie basis.

In Lebrasseur v. Hoffmann-Laroche ltée [ Hoffmann-
Laroche),® the court confirmed that the authoriza-
tion stage is meant to be a filter to eliminate claims
that are frivolous or clearly ill founded, without
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undertaking an exhaustive analysis of the evidence
(which should be left to the trial Judge). The repre-
sentative plaintiff in this case alleged that he devel-
oped Crohn’s disease three years after taking
Accutane for an acne problem that was 90 per cent
resolved four months after taking the medication.
The court found that even with a very low burden
of proof, there was insufficient evidence to support
the allegations made and to find that the facts al-
leged seemed to justify the conclusions sought.
Specifically, the court in Hoffmann-Laroche found
that the representative plaintiff’s medical records
contained no fact or medical opinion that, even if
taken to be true, would establish a causal link be-
tween the plaintiff taking Accutane and the diagno-
sis of Crohn’s disease three years later.” In other
words, the representative plaintiff’s case did not
legitimately raise the common issue alleged.

Similarly, in MacMillan v. Abbott Laboratories,’
the court found that contrary to what was alleged,
the representative plaintiff did not show, prima fa-
cie, that the weight loss medication Meridia caused
a single heart attack or cerebrovascular accident.”
The court concluded that many of the plaintiff’s
allegations were contradicted by the evidence he
himself filed in support of his claim and that the
other allegations were insufficient to conclude that
there was a serious appearance of right such that
the requirements of art. 1003(b) CCP were met.®
The court found a number of deficiencies in the ev-
idence filed and in the representative’s testimony,
including the fact that the study filed in support of
the motion did not conclude that the medication
caused heart attacks or cerebrovascular accidents.
Notably, the plaintiff’s medical record did not show
that he himself suffered from a heart attack or cere-
brovascular accident. The court also re-iterated a
well-established principle in Quebec law whereby,
even though the burden is particularly low at the
authorization stage, the representative plaintiff
must at least meet the minimum requirement and
not “arrive empty handed”.’ The Court of Appeal
dismissed the appeal on the basis of the motions
judge’s findings pursuant to art. 1003(b) CCP to the
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effect that several of the appellant’s allegations
were insufficient to establish a prima facie
right.'

The court in Option Consommateurs v. Merck
Canada Inc. [Merck]' reiterated that the art.
1003(b) CCP burden is not a burden of proof but
rather one of demonstration and that a motion for
authorization cannot simply be predicated on hy-
potheses and speculations.' In this case, the court
found it revealing that the proposed representative
plaintiff continued taking the osteoporosis preven-
tion medication Fosamax for one-and-a-half years
after alleging that she never would have done so if
she had known of the inherent risks and dangers
associated with the medication. The court found
that the representative plaintiff “failed to meet the
minimal threshold requirement of raising facts that
support a serious appearance of right, notably that
she suffered or suffers from osteonecrosis of the
jaw and that she would not have taken the medica-
tion Fosamax if she had known of the risks [au-
thors’ transla‘[ion]”.13 There were also no factual
allegations that the plaintiff suffered from embrit-
tlement of the femur or hip bones. The Court of
Appeal confirmed that there was a serious deficien-
cy with the proposed action in that the representa-
tive plaintiff did not have a cause of action,

since nothing in her medical file indicated that

she suffered from osteonecrosis of the jaw or bone
embrittlement.

The motions judge in Merck also clearly stated that
at the authorization stage, it is the representative
plaintiff’s case that must be examined, since the
action at this stage does not exist on a collective
basis; the condition set out at art. 1003(b) CCP
must be analyzed in light of the representative
plaintiff’s case." The court in Lévesque v.
Vidéotron, s.e.n.c. reiterated this principle, stating
that “the class action does not exist on a collective
basis. The evaluation of the criteria found at article
1003 CCP must therefore be undertaken in light

of the sole case for which the Tribunal has
knowledge, that of [the representative plaintiff]

[authors’ translation]”."
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As such, the trends in recent case law shows that
courts in Quebec will refuse to authorize a class
action where the representative plaintiff does not
suffer from the injury resulting from the alleged
fault.

Overview of Recent Interpretations
of art. 1003(D) CCP

Recent interpretations of art. 1003(d) CCP reveal
that courts in Quebec are no longer reluctant to
dismiss a class action when it is found that on its
face, the proposed class representative does not
meet the required criteria.

The question of whether the representative plaintiff
is in a position to adequately represent the class is
based on fulfilling the following three criteria:

e personal interest in the matter

e competence to represent the class if the case had
been brought under art. 59 of the CPC

e no conflict of interest with the class members'®

In Hoffmann-Laroche, the court dismissed the class
action, based in part on art. 1003(d) CCP. The court
found many deficiencies with regard to the role
taken by the representative plaintiff in the case, in-
cluding the fact that the representative did not take
any steps to adequately get acquainted with the se-
riousness of the allegations or the existence of a
causal connection between the medication he took
and the disease he allegedly developed. The court
also found that the representative plaintiff failed to
provide sufficient information to his lawyers to es-
tablish his personal claim, including providing his
own medical and pharmaceutical records. He did
not take any steps to communicate with potential
group members or even to verify whether a group
existed. The representative plaintiff also testified
that he let his lawyers take the necessary steps
because they are better equipped to do so than he."’

Courts have found that the representative plaintiff
is the one, rather than the lawyer, who must show
interest in the proposed action and take the neces-
sary inquisitive steps. Relying on recent case law,
the court in Hoffmann-Laroche stated:

it is up to the plaintiff to assume the responsibility of representative
and to be able to direct the required steps for the action. He cannot
leave its entire control to his lawyer. The class action, if authorized,
belongs to the members and not to the lawyers who initiated the ac-
tion [authors’ translation, citations omitted].18

Other judges have also clearly stated that a lawyer
cannot replace or act as class representative on be-
half of the client." It is also crucial for a repre-
sentative to show that he or she conducted a
reasonable investigation of the action and is able to
provide an estimate of the number of class mem-
bers so that he or she can be in a position to
demonstrate an ability to undertake the required
steps as class representative; a failure to do this
could result in the authorization of the class action
being dismissed.?’

In Abbott Laboratories, the court found that the
representative plaintiff and his lawyer had not taken
even the minimum steps necessary to institute the
proposed class action.”' The court also found that
general allegations concerning the representative
plaintiff’s appropriate character were insufficient
and that certain concrete steps must be taken by
proposed representative plaintiffs to show that they
meet the requirements.”

In Bélair v. Bayer Inc., the court dismissed the mo-
tion for authorization of a class action on the basis
that class counsel could not find a representative
plaintiff to replace the original one who could no
longer act because of alleged health-related rea-
sons. Class counsel had filed a motion for discon-
tinuance, but the defendant opposed this form of
relief and argued instead that the case should be
dismissed. The court agreed, stating that it was un-
fair for the defendant to have to wait for class
counsel to find a client. It held that the criterion set
out at art. 1003(d) CCP must be met, dismissed the
motion for discontinuance, and dismissed the mo-
tion for authorization.”

In Merck, the court found that since the representa-
tive plaintiff did not meet the requirements of art.
1003(b) CCP because she did not establish that she
had a valid claim, it would be difficult for her to be
an adequate class representative. The court also
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found important deficiencies with the representa-
tive in her failing to disclose that she suffered from
a previous condition for 25 years prior to her taking
the medication Fosamax and in her not revealing
that she kept taking the medication after the action
was filed, contrary to what was alleged in the
motion.**

In light of the recent case law in Quebec, it is clear
that the courts will not authorize a class action if
representative plaintiffs cannot show that they have
a personal triable claim or if the case is purely law-
yer driven.

Ontario: The Land of Second Chances
(So Far)

Ontario courts do not seem to be as troubled as
their Quebec counterparts by the prospect that a
case is “lawyer driven”, and in any event, have not
yet seen fit to follow their Quebec colleagues’
stricter stance on the suitability of the representa-
tive plaintiff. Instead, the reported Ontario deci-
sions show that in these circumstances, judges tend
to conditionally certify cases and provide plaintiffs’
counsel with an opportunity to find another
representative.

Ontario law does accord with the Quebec approach
in theory, if not in practice. In Hughes v. Sunbeam
Corp. (Canada) Ltd. [Hughes],” the Ontario Court
of Appeal confirmed the approach that had been set
out by the Ontario Superior Court in Ragoonanan
v. Imperial Tobacco Canada Ltd.,”® noting that “if
the representative plaintiff does not have a cause of
action against a named defendant, the claim against

that defendant will be struck out”.?’

However, subsequent decisions have backed away
from the approach taken by the Court of Appeal in
Hughes. For example, in Matoni v. C.B.S. Interac-
tive Multimedia Inc. [Matoni],”® the court held that
the proposed representative plaintiffs did not per-
sonally have a claim against the defendants. Rather
than dismissing the action outright, though, the
court provided the representative plaintiffs with an
opportunity to find a suitable substitute.” In this
case, there was a small class, and the court accepted
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evidence that the plaintiffs had limited their contact
with other class members because the defendants
had indicated they intended to bring an action
against the plaintiffs for intentional interference
with economic relations.™

A similar result was obtained in Graham v. Imperial
Parking Canada Corp.>' As in Matoni, the court
concluded that neither of the two proposed repre-
sentatives were qualified to be representative plain-
tiffs. Rather than dismiss the action, the court held
that there were “undoubtedly Class Members with
claims” and therefore certified the class action on
the condition that a new representative plaintiff be
added.”

A proposed class action brought on behalf of fran-
chisees of Panzerotto Pizza provides a final exam-
ple. In 6323588 Canada Ltd. v. 709528 Ontario
Ltd.,” the court agreed with the defendant that the
proposed plaintiff was not a suitable representative
of the class but nonetheless refused to dismiss the
certification motion. Instead, the motion was ad-
journed with leave to bring a motion to substitute a
new representative plaintiff within 90 days. The
court held it would be “a waste of time, money and
judicial resources to require that the class start
afresh if indeed there is a will amongst franchisees

to pursue the matter”.*

Discussion

The basis for the common law provinces’ courts’
relatively lax attitude towards the substitution of
representative plaintiffs is arguably reflected in
Martin v. Astrazeneca, where Justice Cullity ob-
served that if the courts denied certification “there
would be nothing to prevent the commencement of
a new and otherwise identical action” by a new rep-
resentative plaintiff.”> Whether this statement is
true as a matter of law is beyond the scope of this
article. However, class proceedings are intended to
be not private prosecutions (even if they are led by
competent class counsel) but rather a procedural
method to assist those with triable claims in having
those claims determined. Where it is clear that the
proposed representative does not have a personal
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claim, courts should not simply suspend the pro-
ceeding indefinitely while class counsel searches
for a new representative; nor should the case be
simply discontinued. The defendant is entitled to
finality. If courts are not willing to dismiss a pro-
ceeding outright, then they should provide a short
window to allow class counsel to find a new plain-
tiff and should compensate the defendant for the
costs thrown away in defending the certification
motion on the basis of the original representative
put forward.

After many years of placing little emphasis on the
suitability of proposed representative plaintiffs,
judges in the common law provinces should now

follow their Quebec colleagues’ lead and scrutinize
the choice of plaintiff more closely. After all, it is a
certification criterion. The goal of behaviour modi-

fication should not trump the need for a real plain-
tiff with a triable claim.
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It has been more than a decade since the Supreme
Court of Canada’s (the “S.C.C.”) first and only con-
sideration of class certification in its seminal trilogy
of Western Canadian Shopping Centres Inc. v.
Dutton [Dutton),' Hollick v. Toronto (City) [Hollick],?
and Rumley v. British Columbia [Rumley].” Despite
over 60 applications for leave to appeal with re-
spect to certification in common law jurisdictions
in the interim, the S.C.C.’s next analysis of class
certification came in a relative flurry of five deci-
sions in the past eight months: Pro-Sys Consultants
Ltd. v. Microsoft Corporation [Microsoft],*
Sun-Rype Products Ltd. v. Archer Daniels Midland
Company [Sun-Rype],” and Infineon Technologies
AG v. Option consommateurs [Infineon]® (all com-
petition class actions released together as a new
trilogy), AIC Limited v. Fischer [Fischer],’ and
Vivendi Canada Inc. v. Dell’Aniello [Vivendi].®
Taken all together, these five decisions shed new
light on the S.C.C.’s thinking about the status and
approach to class actions in general and to class
certification in particular, while holding relatively
true to the S.C.C.’s original 2001 trilogy. In this
article, we briefly summarize the S.C.C.’s eight de-
cisions on class certification, and then we examine
the development of the S.C.C.’s treatment of the
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key certification principles from the first trilogy as
expanded or clarified in the five recent decisions. In
short, the S.C.C. has reiterated that a class action is
merely a procedural method of approaching group
claims and certification is not a merits-based as-
sessment, access to justice is a key goal of class
proceedings, and the threshold for class certifica-
tion is lower than the one in the United States
where class actions have not fared as well as in
Canada.

The First Trilogy

In 2001, the S.C.C. released its unanimous judg-
ments in Dutton, Hollick, and Rumley. These deci-
sions, rendered in the relative early days of class
actions in Canada, have served as the foundation
for the certification analysis by courts across the
country. Although this original trilogy set out an
apparently consistent set of rules regarding certifi-
cation of proposed class actions, the cases them-
selves left some question as to the application of
those rules. In particular, Hollick and Rumley ap-
peared to reach opposite conclusions based on their
facts, suggesting a somewhat result-driven analysis.

In Dutton, two investors commenced a representa-
tive action pursuant to Rule 42 of the Alberta Rules
of Court’ on behalf of themselves and 229 other
investors who had purchased debentures in a failed
company. The defendants applied to strike the por-
tion of the claim in which the plaintiffs purported to
represent a class of investors. The S.C.C. held that
in the absence of comprehensive legislation re-
specting class actions in Alberta, the plaintiffs had
met the common law conditions for class actions.
In Hollick, the S.C.C. considered whether a claim
involving noise and physical pollution from a land-
fill owned and operated by the City of Toronto

(the “City”) could proceed as a class action under
Ontario’s Class Proceedings Act, 1992."° The
plaintiff sought to represent 30,000 people who
lived in the vicinity of the landfill for claims span-
ning seven years. The S.C.C. was not satisfied that
a class action was the preferable procedure and de-
nied certification. Rumley involved allegations of
widespread sexual and physical abuse over several
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decades at a residential school for deaf children in
British Columbia. The government had acknowl-
edged the abuse and established a compensation
program providing up to $60,000 for each claim
accepted. The issues on appeal were whether the
requirements of commonality and preferability
were met. The S.C.C. held that both criteria were
satisfied because all class members shared an inter-
est in the question of whether the defendant
breached a duty of care as part of the negligence
and breach of fiduciary duty claims.

In these decisions, the S.C.C. set out the parameters
for class certification in common law Canada. In
Dutton, the S.C.C. held that the diversity of the
proposed class was not a bar to the class action
proceeding: “If material differences emerge, the
court can deal with them when the time comes”.""
Thus the fact that the investors had invested at dif-
ferent times and pursuant to different offering

memoranda was not a bar to certification.

In Hollick, the S.C.C. enunciated the evidentiary
requirement of “some basis in fact” for each of the
certification criteria other than the requirement the
pleadings disclose a cause of action. The S.C.C.
found that the evidence of complaints about the
landfill, despite the many different areas within the
proposed geographical boundaries, of the proposed
class satisfied the commonality requirement."?
However, the S.C.C. found that the issue of whether
the landfill emitted physical and noise pollution
was negligible in relation to the individual issues
that arose as a result of the fact that the pollution
was not distributed evenly across the geographic
area or the class period."” With respect to access to
justice, the S.C.C. held that if the claims of the
class members were so small as to engage access to
justice concerns, they could be addressed by a
small claims fund of $100,000 that the City was
required to have established as part of the approval
to operate the landfill. On the other hand, if the
small claims fund was not sufficiently large to han-
dle the class members’ claims, the S.C.C. ques-
tioned whether access to justice was engaged at
all."* The denial of certification on the basis of this

preferability analysis is somewhat hard to reconcile
with the conclusion in Rumley.

In Rumley, the S.C.C. found that the allegation of
“systemic” negligence could be addressed without
reference to the circumstances of any individual
class member and that the standard of care may
have varied over the 40 or so years in issue “means
that the court may find it necessary to provide a
nuanced answer to the common question”."> As to
preferability, the S.C.C. incorporated its reasons in
Hollick, finding that while the issues of injury and
causation would have to be litigated on an individ-
ual basis, the common issues relating to the nature
of the duty owed to the class and whether that duty
was breached, in the context of a systemic negli-
gence claim, predominated over the individual is-
sues. Moreover, the government’s compensation
program capped recovery at $60,000 and included
other limitations such as not permitting complain-
ants to be represented by counsel so it did not pro-
vide an adequate alternative to a class proceeding.
Although each of Hollick and Rumley involved a
large class, alleging one type of wrong (emission of
pollution in Hollick and systemic negligence in
Rumley), over a lengthy class period, with the de-
fendant in each case providing a recovery mecha-
nism for the class members, one met the
preferability test and one did not. The nature of the
allegations and the particular vulnerability of the
class in Rumley almost certainly played a role in the
analysis.

The New Decisions

On October 31, 2013, the S.C.C. delivered its rulings
in Microsoft, Sun-Rype and Infineon, all involving
proposed class actions for damages by “indirect pur-
chasers” of products for alleged competition law
violations. The substantive question in the cases was
whether indirect purchasers had a claim at law for
recovery of overcharges that were alleged to have
been “passed on” to them through the chain of dis-
tribution for an initial price-fixed product.

In Microsoft, the plaintiffs brought a class action on
behalf of indirect purchasers who alleged that
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Microsoft had engaged in unlawful conduct by
overcharging for its operating systems and applica-
tions software. In Sun-Rype, the plaintiffs alleged a
conspiracy to fix the price of a food sweetener,
high fructose corn syrup (“HFCS”). The proposed
class of direct and indirect purchasers of HFCS, or
products containing HFCS, alleged that manufac-
turers passed on the unlawful overcharges to the
class members. Both of the actions were initially
certified in British Columbia, but those certifica-
tions were reversed by the Court of Appeal on the
basis that indirect purchasers had no cause of action
recognized in law.'® The S.C.C. held that indirect
purchasers do have a claim. With respect to certifi-
cation, the S.C.C. found that the test for certifica-
tion was met in Microsoft but not in Sun-Rype,
based on the evidence presented.

In Infineon, manufacturers of a silicon memory
chip commonly used in electronic devices (dynam-
ic random-access memory or DRAM) had pleaded
guilty in the United States to participating in a lim-
ited conspiracy to fix DRAM prices. The proposed
class, which consisted of direct and indirect
purchasers of DRAM, alleged breaches of the
Competition Act,"” which conduct amounted to a
fault giving rise to civil liability under the Civil
Code of Quebec.'® The Québec Superior Court ini-
tially dismissed the plaintiff’s motion for authoriza-
tion to proceed as a class action, but that decision
was overturned by the Court of Appeal. The S.C.C.
upheld the Court of Appeal’s decision to authorize
the case.

This new S.C.C. trilogy was quickly followed by
the decision in Fischer at the end of 2013. In
Fischer, the S.C.C. considered whether the prefera-
bility requirement of the certification test was met,
given that the defendant mutual fund managers had
entered into settlement agreements with the Ontario
Securities Commission (“OSC”) and had collec-
tively paid over $100 million to their investors as a
result of those settlements. The settlements did not
preclude the possibility of civil proceedings.

The motions judge declined to certify the action on
the basis that a class action was not a preferable
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procedure, given the OSC proceeding and the re-
sulting restitution.'” The Ontario Divisional Court
and Court of Appeal each ruled that the action
should be certified, but for differing reasons as to
preferability.20 The S.C.C. affirmed the certification
of the action and provided an extensive analysis of
the preferability requirement and, in particular, the
goal of access to justice.

Finally, in its first decision of 2014, the S.C.C. con-
sidered the test for authorization under the Quebec
Code of Civil Procedure,” including the require-
ment under art. 1003(a) that there be one or more
questions of law or fact that are “identical, similar
or related” for all the members of the group. The
action arose out of a unilateral amendment by an
employer to the health insurance plan it sponsored
for its retirees. The Québec Superior Court dis-
missed the motion for authorization on the basis
that the claims of the class members did not raise
questions that were identical, similar or related.*
The Court of Appeal reversed this decision and au-
thorized the class action, and its decision was up-
held by the S.C.C..>

Through these five recent decisions, the S.C.C.
commented on all of the key aspects of the certifi-
cation test. An analysis of the main issues is set out
below.

The Evidentiary Requirement: What
Does “Some Basis in Fact” Really
Mean?

The late Justice Lax summed up the general frustra-
tion with the application of the “some basis in fact”
requirement pronounced in Hollick,”* when she
commented:

“Some basis in fact” is an elastic concept and its application can be

vexing. It is sometimes easier to articulate what it isn’t, rather than
what it is.>

In Microsoft, the S.C.C. was invited to consider
whether “some basis in fact” should be established on
a balance of probabilities and whether, similar to the
U.S. approach, certification judges should be permit-
ted to weigh evidence to resolve all factual or legal
disputes related to certification. The S.C.C. held that
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the Hollick standard does not require evidence on a
balance of probabilities nor does it require the S.C.C.
to resolve conflicting facts and evidence at certifica-
tion, reiterating that the certification stage does not
involve an assessment of the merits of the claim.*
The S.C.C. went on to say the following about the
“some basis in fact” test (note that even the S.C.C.
defines it in terms of what it is not!):
Nevertheless, it has been well over a decade since Hollick was decid-
ed, and it is worth reaffirming the importance of certification as a
meaningful screening device. The standard for assessing evidence at
certification does not give rise to “a determination of the merits of the
proceeding” (CPA, s. 5(7)); nor does it involve such a superficial lev-

el of analysis into the sufficiency of the evidence that it would amount
. . .27
to nothing more than symbolic scrutiny.

The S.C.C. provided a bit more guidance by

stating:
In any event, in my respectful opinion, there is limited utility in at-
tempting to define “some basis in fact” in the abstract. Each case must
be decided on its own facts. There must be sufficient facts to satisfy
the applications judge that the conditions for certification have been
met to a degree that should allow the matter to proceed on a class ba-
sis without foundering at the merits stage by reason of the require-
ments of s. 4(1) of the CPA not having been met.?®

However, the S.C.C.’s simultaneous decision in
Sun-Rype highlights that the application of the
“some basis in fact” requirement will continue to
prove to be vexing.

In Sun-Rype, the majority declined to certify the
class on the basis that the representative plaintiff
had not established some basis in fact that class
members would be able to determine whether they
were members of the class. The defendants’ evi-
dence was that HFCS was used interchangeably
with liquid sugar by food producers and that a ge-
neric ingredients label was used on food packaging
such that a consumer would not know whether a
product actually contained HFCS. Indeed, even the
representative plaintiff’s evidence was that she was
unable to state whether the food products she pur-
chased during the class period contained HFCS as
opposed to sugar. The majority of the S.C.C. con-
cluded that the plaintiff had adduced no evidence
to overcome the self-identification problem and
that on the evidence presented, it appeared to be
impossible to determine class membership.

Justices Cromwell and Karakatsanis, in dissent, held
that this was setting the evidentiary standard too
high. In their opinion, there was sufficient eviden-
tiary basis to establish the existence of a class. The
fact that this standard was too low for the majority
demonstrates that the “some basis in fact” test was
intended by the majority of the S.C.C. to provide a
meaningful evidentiary standard albeit one that the
limits of which are still being determined.

Common Issues: Can Differences
Among Class Members Preclude
Commonality?

Consistent with Dutton, the new rulings by the
S.C.C. have affirmed that individual differences will
not necessarily preclude a finding of commonality.

In Microsoft, the S.C.C. considered the commonali-
ty requirement in circumstances where the plain-
tiffs alleged they were injured by multiple instances
of wrongdoing over a 24-year period involving

19 different products. The S.C.C. noted that while
the multitude of variables involved in indirect pur-
chaser actions may present a significant challenge
at the merits stage, the common issues as to the ex-
istence of causes of action and whether loss can be
determined on a class-wide basis were common,
and their resolution would advance the claims of
the entire class. Relying on Dutton, the S.C.C. held
that even a “significant level of difference” amongst
class members does not preclude a finding of liabil-
ity and that if material differences emerge, the court
can deal with them when the time comes.*

The S.C.C. took a similar approach to the common-
ality requirement in Vivendi in the context of a mo-
tion for authorization. There, the motions judge
held that the members of the proposed group did
not raise questions that were “identical, similar or
related”, as required by art. 1003(a) of the Code of
Civil Procedure, because there were many ques-
tions requiring individual analysis arising from
each retiree’s province of residence, time of retire-
ment, and communications received from the em-
ployer. The S.C.C. held that the motions judge
erred in considering the merits of the case and in
asking whether there were common answers to the
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questions raised by the motion for authorization
rather than by determining whether the claims
raised common issues.

The S.C.C. reviewed the principles on commonality
set out in Dutton and confirmed in Rumley, noting
that the Quebec approach to authorization is more
flexible than the one in the common law provinces.
The S.C.C. concluded that “common questions do
not have to lead to common answers”.>° The S.C.C.
stated that the main question raised by the motion
for authorization was whether the amendments to
the plan were valid or lawful, which was a common
question. Although the answer to this question may
be nuanced on the basis of specific circumstances
of each individual, the requirement of art. 1003(a)
was met.’’

It bears noting that this general approach of allow-
ing cases to proceed as class actions does not ap-
pear to be consistent with the S.C.C.’s admonition
in these same decisions that cases should not be
permitted to proceed on a class basis if they will
simply founder at the merits stage by reason of cer-
tification requirements not having been met (e.g.,
issues ultimately requiring determination on an in-
dividual basis).

Preferable Procedure: What Is Access
to Justice?

In Hollick, the S.C.C. established that the prefera-
bility inquiry had to be conducted through the lens
of the three goals of class actions, including access
to justice. In the original trilogy of cases, however,
the S.C.C.’s approach to access to justice was rela-
tively narrow, focusing mainly on class actions as
providing access to the courts for claims that may
otherwise not be brought at all. In Fischer, the
S.C.C. revisited access to justice, holding that it is
not only concerned with whether claimants have a
fair process for resolving their claims but also with
whether the claimants will receive substantive fair-
ness (i.e., a just and effective remedy for their
claims if established).*?

In Fischer, the main issue was whether the prefera-
bility requirement was met in circumstances where
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the defendants had already compensated investors
through settlements with the Ontario Securities
Commission (“OSC”). The Divisional Court had
focused its access to justice analysis on substance,
finding that (1) there was some basis in fact the in-
vestors were entitled to significantly more compen-
sation than they had received through the OSC
proceedings by contrast, (2) the Court of Appeal
had focused on process, relying on its finding that
the OSC proceeding was regulatory, rather than
compensatory, and (3) the OSC proceeding did not
provide participation rights to the investors. The
S.C.C. held that both procedural and substantive
considerations must be applied; a class action will
serve the goals of access to justice if (1) access to
justice concerns that a class action could address
are present, and (2) these concerns remain even
when alternative avenues of redress are consid-
ered.* In conducting this overall comparative anal-
ysis, the S.C.C. outlined a series of questions that
must be considered as part of the analysis:

(1) What Are the Barriers to Access to Justice?

(2) What Is the Potential of the Class Proceedings to Address Those
Barriers?

(3) What Are the Alternatives to the Class Proceeding?

(4) To What Extent Do the Alternatives Address the Relevant
Barriers?

(5) How Do the Two Proceedings Compare?34

In answering these questions in Fischer, the S.C.C.
observed that the limited scope of the factual in-
quiry on a certification motion means that the mo-
tions court will often not be able to compare the
potential recoveries in the class action and in the
alternative(s) to it. The S.C.C. noted, however, that
where the results or the limits on recovery in the
alternative process are uncontested, as was the case
in Fischer and in Rumley, those facts cannot be ig-
nored. In other cases, the S.C.C. stated, the com-
parative exercise with regard to the substantive
access to justice barriers will be very limited.”

Class Proceedings: Can They Provide
Substantive Rights?

In Microsoft and Sun-Rype, the S.C.C. confirmed
that class action legislation is merely procedural
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and that attempts to use the mechanism to create
substantive rights are not proper.

In Microsoft, the motions judge’s reasoning for certi-
fying aggregate damages as a common issue was
based on a line of cases which had held that the ag-
gregate damages provisions of the Class Proceedings
Act’® can be used to establish the proof of loss re-
quirement for liability under the Competition Act.
The S.C.C. rejected this and confirmed that the ag-
gregate damages provisions relate to remedy and
are procedural: “They cannot be used to establish
liability”.’

In a similar vein, the majority in Sun-Rype disa-
greed with the minority’s opinion that where liabil-
ity to the class has been proven, there is no
requirement to prove that any person is a member
of a class or that any person has suffered individual
damage. The majority noted that the necessary im-
plication is that class proceedings legislation alters
existing causes of action; however, “the CPA nei-
ther creates a new cause of action nor alters the ba-
sis of existing causes of action. Rather, it allows
claimants with causes of action to unite and pursue

their claims as a class”.*®

Conclusion

After a decade of legal developments regarding the
certification test, there is now additional guidance
from the S.C.C. on some of the key issues consid-
ered by courts on every certification motion. While
the five new cases are generally consistent in ap-
proach with the original trilogy, they expand and
clarify certain aspects of the certification test, as
discussed. Our expectation is that the S.C.C. will
not wait another decade before weighing into the
certification test again particularly in the area of
securities class actions,39 which is an active and
growing area.
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