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OSFI REVISES OUTSOURCING GUIDELINE Number 28

B-10 FOR FEDERALLY REGULATED
INSTITUTIONS IN CANADA

Gabe Takach, Eric Boehm, and Daniel Logan of Torys LLP. Mr. Takach
is a partner and co-head of Torys’ Business and Technology Sourcing
Practice Group. Mr. Boehm is a counsel, focusing on technology law. Mr. Legislative Update . . . . . 3
Logan is a partner and focuses on corporate/commercial law, with par-

What Would Youticular emphasis on technology and outsourcing matters. This article first
Do . . .appeared in Torys on Technology and Communications, dated April 6,
. . . If an Employee2009 (www.torys.com), and is reproduced with permission. © Torys LLP.
Requests Faith Days Off
That Are NotOn March 11, 2009, the Office of the Superintendent of Financial
Considered To Be

Institutions of Canada (OSFI) released a revised version of Guideline B-10, ‘‘Significant’’? . . . . . . . . . . . 3
Outsourcing of Business Activities, Functions and Processes. The revised
guideline contains the first changes since December 2003. On the Case

Director’s indemnity . . . 4
The guideline is a crucial directive from OSFI to federally regulated

Special meeting . . . . . . . . 5entities (FREs), notably most banks, trust companies, and insurance com-
Financial disclosure . . . . 6panies in Canada, regarding their outsourcing activities. The guideline

outlines a set of prudent practices, procedures, and standards to be
CCCA Events . . . . . . . . . . . 7applied to outsourcing arrangements, while leaving the FRE with the flexi-

bility to structure and manage its operations as it deems suitable.
Upcoming Events . . . . . . 7

The following are the key changes in the revised guideline:

● There is now arguably a lower threshold for determining whether a
contract is ‘‘material ’’ and would thus be subject to a full
risk-management analysis and program. The original guideline pro-
vided that an outsourcing arrangement would be subject to the
risk-management program if it is ‘‘clearly material’’. The revised guide-
line removes the word ‘‘clearly’’, meaning that an outsourcing arrange-
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the arrangements alone would be considered material
ment will be subject to the risk-management program (section 6).
simply if it is material (section 4).

● An FRE must not only scrutinize a service provider’s busi-
ness-recovery plans at the time of entering into a con-● FREs will need to consider the application of the guide-
tract but also ensure that the service provider regularlyline not only when conducting due diligence reviews of
tests its business-recovery system as it pertains to thepotential service providers and when a contract is origi-
outsourcing arrangement and remedies any importantnally entered into, or subsequently renewed, but now
deficiencies. The revised guideline also states that, uponalso upon any substantial amendment to the contract
request, the FRE will provide to OSFI the busi-(section 7.1).
ness-recovery test results as they relate to the out-

● Outsourcing contracts must detail the physical locations sourced activity (section 7.2.1(g)).
from which a service provider (and presumably its sub-

● The guideline has always required that FREs obtain thecontractors) actually provides the services (sec-
right for OSFI to audit the service provider in certaintion 7.2.1(a)).
circumstances. Previously, the guideline indicated that
OSFI would typically exercise that audit right only in● FREs should conduct a review of the service provider’s
‘‘extreme circumstances’’ (such as when there are con-ability to continue to deliver the service in the manner
cerns about solvency of the FRE). That limitation has nowexpected. The FRE would conduct this review in a
been removed, suggesting that OSFI may be more likelymanner commensurate with the level of risk involved.
to exercise its audit right, whether or not there areThe review would likely include an assessment of the
‘‘extreme circumstances’’ (section 7.2.1(h)).service provider’s circumstances and the performance of

any significant subcontractors (section 7.3.3).
● Any outsourcing arrangements inherited by an FRE as

part of an acquisition must be brought into compliance● The obligations have now been reduced for performing
‘‘at the first opportunity’’, such as at the time an out-a full risk-management program for arrangements
sourcing contract or statement of work is substantiallybetween affiliates in Canada or foreign parent compa-
amended, renewed or extended (section 2).nies (section 4).

Section 8 of the guideline previously contained the
● FREs will need to consider the possibility that multiple

obligation for an FRE to obtain OSFI’s prior approval tooutsourcing arrangements provided by the same service
outsource data processing to a service provider outsideprovider could in aggregate make the contracts material
Canada if that data related to the preparation and mainte-and therefore subject to the guideline, even if none of
nance of certain key corporate, accounting, and customer
records. The revised guideline has deleted this obligation
to reflect an earlier policy change by OSFI, when such obli-ULTIMATE CORPORATE COUNSEL GUIDE
gation was repealed by Bill C-37, An Act to amend the law
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existing contracts may need to be amended to specify the requesting it off. In some cases, the employees did not
physical locations for the provision of services and include even know the name of the religious holidays for which
the new obligations regarding business-recovery planning they were requesting leave. With the considerable increase
and reporting. FREs should also consider whether multiple in requests for days off, the human resources department
contracts with a vendor that were previously characterized began to have difficulty obtaining coverage for shifts. While
as non-material may in aggregate become material and the practice had been to provide leaves without requesting
therefore subject to the guideline. verification, it was determined that this practice could no

longer continue.

To deal with requests for leaves of absence more effi-
ciently, the human resources department implemented anLEGISLATIVE UPDATE
electronic process for requesting time off. The process
required that employees complete an online faith day
request form, which included a drop-down menu of
non-Christian holidays that were recognized. In the eventAlberta
that the religious holiday for which an employee sought
leave was not listed, the employee was required to com-
plete an additional information form providing the nameSecond Session of the 27th Legislature 
of the faith day being requested, the date of the faith day,
whether the faith day was a significant faith day specified byBill 18, the Trade, Investment and Labour Mobility
the employee’s religion, whether the employee’s religionAgreement Implementation Statutes Amendment Act,
required the employee to refrain from working on that day,2009, which amends multiple statutes, including the Busi-
what accommodation could be provided to allow theness Corporations Act, the Cooperatives Act, the Legal
employee to remain at work, and any other informationProfession Act, and the Partnership Act, received second
that the employee deemed relevant. In addition, thereading March 11, 2009.
employees were required to have their religious leaders
answer a series of questions about the religious holiday
and to submit the answers to human resources.

Northwest Territories
Since implementing the new program, you have over-

heard a number of employees complaining about the pro-Bill 12, the Securities Transfer Act, received first reading
cess and rumours that the union may file a grievance onMarch 9, 2009. The Act will govern the transfer and holding
their behalf.of securities and interests in securities, consistent with leg-

islation currently enacted or being enacted in all provinces
and territories. Consequential amendments are made to
the Business Corporations Act, Personal Property Security What You Need To Know 
Act, and Seizures Act.

Religion or creed is a prohibited ground of discrimina-
tion under human rights legislation. In order to establish
protection from discrimination based on religion, a
claimant must show that his or her belief is sincerely held,WHAT WOULD YOU DO . . .
has a nexus with religion, and is objectively or subjectively
obligatory or customary. As determined by the Supreme
Court of Canada, the test is not whether the practice or

. . . If an Employee Requests Faith Days Off belief is required by official religious dogma or conforms
with the position of religious officials. An employee’s credi-That Are Not Considered To Be ‘‘Significant’’? 
bility with respect to the sincerity of his or her belief must

You are a human resources professional working for a be determined at the time that the issue arises.
unionized employer. Several years ago, a new term of the
collective agreement was introduced whereby employees
became entitled to two days of paid leave of absence per What Actually Happened 
year to observe religious holidays not recognized on the
Christian calendar. After the introduction of this term, some The union brought a policy grievance asserting that the
employees began requesting days off to observe invented employer’s new process for requesting faith days that
religious holidays and others would call up asking for the required a faith day to be significant and to provide a faith
next day off because they had heard that others were leader’s attestation were inconsistent with the language of




