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Canadian securities regulators are proposing an overhaul of the cor- Editorial
porate governance regime for Canadian issuers. Employment and

Equality Rights 2008:
The Year in Review . . . . . 8The proposals feature a new policy that articulates nine high-level

corporate governance principles. Issuers will be required to disclose the What would you do
practices they use to achieve the objectives of each principle. This is a . . .
significant change from the current requirement to ‘‘comply or explain’’ . . . when a supervisor

wishes to discharge anagainst specific governance guidelines, which some issuers have criticized
employee off work inas overly prescriptive.
receipt of workers’
compensation? . . . . . . . . 10

The regulators are also proposing to introduce a more princi-
CCCA Events . . . . . . . . . . . 11ples-based approach for determining whether a director is independent

for audit committee and other board and committee purposes. The
bright-line tests in the current definition of independence will be elimi-
nated. The proposals include guidance regarding the types of relation-
ships that could affect a director’s independence but ultimately leave the
determination of independence to the reasonable judgment of the
board of directors.

The proposals are open for public comment until April 20, 2009. It
remains to be seen how enthusiastically institutional investors and other
market participants will react to the proposals. The Alberta Securities
Commission has questioned whether the proposals will meaningfully
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6. Recognize and manage conflicts of interest. An
enhance investor protection and whether their introduc- issuer should establish a sound system of oversight
tion so soon after implementation of the current regime is and management of actual and potential conflicts
beneficial. In addition, the proposals diverge from the of interest.
approach taken by U.S. regulators, which could make them
less attractive to cross-border issuers. 7. Recognize and manage risk. An issuer should

establish a sound framework of risk oversight and
Proposed Governance Policy management.

The new governance policy establishes the following 8. Compensate appropriately. An issuer should
nine core corporate governance principles that apply to all ensure that compensation policies align with the
issuers: best interests of the issuer.

1. Create a framework for oversight and accounta- 9. Engage effectively with shareholders. The board
bility. An issuer should establish the respective should endeavour to stay informed of share-
roles and responsibilities of the board and execu- holders’ views through the shareholder meeting
tive officers. process as well as through ongoing dialogue.

2. Structure the board to add value. The board should Each principle is accompanied by commentary that
comprise directors who will contribute to its effec- provides relevant background and explanation, together
tiveness. with examples of practices that could achieve its objec-

tives. The regulators emphasize that the examples are not
3. Attract and retain effective directors. A board mandatory and should not be interpreted as best practices

should have processes to examine its membership or minimum standards. The policy explicitly recognizes that
to ensure that directors, individually and collec- (i) other practices may achieve the same objectives; (ii)
tively, have the necessary competencies and other corporate governance practices will evolve as an issuer’s
attributes. circumstances change; and (iii) each issuer should have the

flexibility to determine practices that are appropriate for its
4. Continuously strive to improve the board’s per-

particular circumstances. In practice, that flexibility may be
formance. A board should have processes to

limited by the views of institutional investors and the stan-
improve its performance and that of its commit-

dards reflected in corporate governance rankings, which
tees, if any, and individual directors.

issuers often take into account in determining their corpo-
rate governance practices.5. Promote integrity. An issuer should actively pro-

mote ethical and responsible behaviour and deci-
Significantly, rather than specifying that a board should

sion making.
comprise a majority of independent directors, the pro-
posals identify this as one example of a practice an issuer
could adopt to achieve the principle of structuring the
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viour and decision making or code they adopt, and The proposals require an issuer to disclose any rela-
describe how to obtain a copy. tionship with the issuer or any of its executive officers that

the board considered in determining a director’s indepen-
Debt-only issuers and other companies that qualify as dence and, if the director has such a relationship, a discus-

‘‘venture issuers’’ will be subject to the same disclosure sion of why the board considers the director to be inde-
requirements as other non-venture issuers.

pendent. In addition, the proposals require the issuer to
disclose any business or other relationship that any
director has with any other director on the board.

Proposed Approach to Independence 
An issuer’s governing statute or constating documents

The proposals provide that a director is independent may impose additional independence requirements. For
for audit committee and other board and committee pur- example, both the Canada Business Corporations Act and
poses if he or she (i) is not an employee or executive the Business Corporations Act (Ontario) require that a
officer of the issuer; and (ii) does not have, or has not had, majority of a reporting issuer’s audit committee members
any relationship with the issuer or an executive officer of be directors who are not officers or employees of the
the issuer, which could, in the view of the issuer’s board of

issuer or any of its affiliates.
directors having regard to all relevant circumstances, be
reasonably perceived to interfere with the exercise of his or
her independent judgment. The bright-line tests in the cur-
rent definition of independence will be eliminated. U.S. Requirements 
Instead, the proposals include examples of relationships
that could affect independence (focusing on relationships Canadian issuers are exempt from most of the corpo-
covered by the current bright-line tests) and allow the rate governance listing standards of the U.S. stock
board to apply materiality thresholds that are appropriate

exchanges provided they disclose how their practices differ
for the issuer and the director.

from those of U.S. companies. The proposals should not
affect Canadian issuers’ ability to rely on this exemption.The proposed definition focuses on independence
However, to the extent that an issuer’s practices deviatefrom the issuer and its management since the board’s obli-
further from the U.S. requirements as a result of the pro-gation is to oversee management of the issuer’s business
posals, the necessary disclosure could become moreand affairs. For that reason, employees and executive

officers of the issuer are disqualified from being indepen- onerous.
dent. On the other hand, a control person or significant
shareholder may be independent if the board determines Although the proposals allow for more flexibility in
that the nature and degree of that individual’s involvement determining a director’s independence, Canadian issuers
with management could not be reasonably perceived to that are listed on a U.S. stock exchange must continue to
impair his or her independent judgment. comply with the audit committee independence rules

adopted by the Securities and Exchange CommissionIn contrast with the current definition, which captures
under the U.S. Sarbanes-Oxley Act of 2002 (S-Ox). Theserelationships that are reasonably ‘‘expected’’ to interfere
rules prohibit audit committee members from accepting,with the exercise of a director’s independent judgment,
directly or indirectly, any consulting, advisory or other com-the proposed definition captures relationships that are rea-
pensatory fee from the issuer (other than directors’ feessonably ‘‘perceived’’ to do so. The regulators think this
and committee fees) or being an ‘‘affiliated person’’ of thebroader concept of perception is appropriate, given the

elimination of the bright-line tests. issuer. Although the U.S. stock exchanges have adopted
their own audit committee requirements in addition to

The principles-based nature of the proposed defini- those imposed by S-Ox, Canadian issuers are exempt from
tion will put increased pressure on the board’s assessment those additional requirements if they provide the neces-
of a director’s relationships with the issuer or its executive sary disclosure.
officers and its judgment as to whether those relationships
could be reasonably perceived to affect the director’s inde-

Copies of the request for public comment, proposed
pendent judgment. In determining that a particular rela-

repeal and replacement of National Policy 58-201, Corpo-tionship does not affect a director’s independence, an
rate Governance Guidelines, National Instrument 58-101issuer will risk being second-guessed by institutional inves-
Disclosure of Corporate Governance Practices, andtors and corporate governance rankings, which in many
National Instrument 52-110, Audit Committees and Com-cases use more stringent definitions of independence (and
panion Policy 52-110CP, Audit Committees, can be foundmay argue that their views best represent the ‘‘perception’’
at www.osc.gov.on.ca/Regulation/Rulemaking/Current/of independence that is contemplated by the new princi-
Part5/rule_20081219_58-201_rfc.pdfples-based approach).




