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On December 8, 2011, the U.S. Securities and Exchange Commission announced that it had 
revised its policy relating to confidential submissions of registration statements (and 
amendments) by foreign private issuers. 

In contrast to U.S. issuers, foreign private issuers registering their securities for the first 
time in certain circumstances can generally submit registration statements to the SEC on a 
confidential basis. This allows foreign private issuers to resolve any complicated issues with 
the SEC before publicly filing a registration statement. Many Canadian companies 
undertaking a cross-border initial public offering or an initial offering of securities in the 
United States have taken advantage of the SEC's confidential filing policy. 

Effective as of December 8, 2011, the SEC has revised this policy to limit confidential 
submissions of initial registration statements by foreign issuers to 

(i) foreign governments registering their debt securities; 

(ii) foreign private issuers that are listed or are concurrently listing their securities on 
a non-U.S. securities exchange; 

(iii) foreign private issuers that are being privatized by a foreign government; or 

(iv) foreign private issuers that can demonstrate that the public filing of an initial 
registration statement would conflict with the law of an applicable foreign jurisdiction. 

Shell companies, blank check companies and issuers with no or substantially no business 
operations will be unable to make confidential submissions. 

Nevertheless, even if a foreign issuer falls within one of the categories described above, the 
SEC may still request a foreign issuer to file publicly if the SEC believes circumstances 
warrant public disclosure (such as when there has already been significant publicity about 
the offering or registration). 

The new policy applies to all confidential submissions made after December 8, 2011 and to 
all amendments to confidential submissions that had been originally submitted before 
December 8, 2011. 
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Torys LLP 

Torys is a highly respected international business law firm with offices in Toronto, New York 
and Calgary. Its lawyers work together to offer seamless cross-border services to clients on 
both sides of the U.S.-Canada border and globally. 

The firm is recognized as a frequently recommended law firm in a large number of practice 
areas. Its clients call on it year after year to act on their largest and most complex 
transactions, and on their major disputes. 

Torys believes you should respect, trust and like your legal counsel. Its clients tend to be 
deeply loyal, enjoying in return Torys' exceptional loyalty and value, and enduring 
professional and personal bonds. 

Material in this work is for general educational purposes only, and should not be construed 
as legal advice or legal opinion on any specific facts or circumstances, and reflects personal 
views of the authors and not necessarily those of their firm or any of its clients. For legal 
advice, please consult your personal lawyer or other appropriate professional. Reproduced 
with permission from Torys LLP. This work reflects the law at the time of writing December 
2011. 
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