Torys on Corporate and Capital Markets

U.S. Court Limits the Extraterritorial Application of U.S.
Securities Laws

By Andrew J. Beck and Daniel P. Raglan

On March 26, 2010, the U.S. District Court for the Southern District of New York
firmly rejected an attempt by U.S. investors to bring a securities class action lawsuit
alleging a Rule 10b-5 violation of the U.S. securities laws against a Dutch public
company whose shares were listed only on European exchanges and whose investor
disclosures were governed only by the laws of the European Union and its member
states.

In In re European Aeronautic Defence & Space Company Securities Litigation, the
Court observed that where it is confronted with transactions that are predominantly
foreign, it must determine whether Congress “wished the resources of United States
courts ... to be devoted to them rather than [to] leave the problem to foreign countries”
and noted that this is particularly the case where a minimal nexus to the United States
could be “a very small tail ... wagging an elephant.”

To determine whether it would hear the case, the Court applied its longstanding
“conduct test” and “effects test” in considering whether the wrongful conduct occurred
in the United States, and whether it had a substantial effect in the country or upon U.S.
citizens. The Court noted that “the only thing American about this case” is the plaintiff,
that none of the putative class members were alleged to have acquired their securities
on U.S. securities markets, that allegations of “generalized activities in the U.S. such as
revenue earned [or] number of full-time workers employed” were not enough to justify
the application of U.S. securities laws, and that the European courts were clearly
adequate to hear the complaint, especially given the fact that the plaintiffs had already
instituted actions there.

This decision is particularly important given that the U.S. Supreme Court is currently
hearing argument in what is referred to as an “f-cubed” securities claim — claims made
under U.S. securities laws by foreign investors who purchased shares of foreign
companies on foreign exchanges (Morrison v. National Australia Bank Ltd.). The
decision by the New York federal court suggests that the plaintiff investors in the U.S.
Supreme Court will face an uphill battle. n
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