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PENSIONS AND BENEFITS

Can plan expenses be paid from the fund?

By Mitch Frazer

The increasing cost of pension
plan administration has more
employers asking whether pension
plan expenses may be paid from
the pension fund. The answer
remains unclear, despite several
high profile court cases such as
Kerry (Canada) Inc. v. Ontario
(Superintendent of Financial Ser-
vices) 41 C.C.P.B. 65 (F.S. Trib.
Mar 04, 2004).

Who Is responsible?

Two related principles may be
distilled from the Ontario Pensions
Benefits Act (PBA) and Financial
Services Commission of Ontario
policy. First, expenses related to
the administration of the fund may
be paid from the fund. Second,
expenses under statute or that are
for the benefit of the employer are
clearly the employer’s responsi-
bility.

However, some expenses may
not be clearly categorized as the
responsibility of either the admin-
istrator or the employer. This
problem is particularly evident
upon review of the PBA, which
relies upon the employer/adminis-
trator distinction to help determine
which expenses are chargeable to
the plan.

The Kerry case

In Kerry, the pension plan was
funded by company and employee
contributions. Its original trust
agreement stipulated that most
expenses incurred by the trustee
were to be paid by the company.
Further, the settlor did not reserve
a power of revocation under the
terms of the original trust agree-
ment. From the establishment of
the plan to December 1984, the
company paid all of the plan
expenses. However, beginning in
1985, the company began to pay
plan expenses from the pension
fund.

In 2002, the Ontario Superin-
tendent of Financial Services
issued a notice of proposal to the
company to repay the administra-
tive expenses that were not
incurred for the exclusive benefit
of the members and beneficiaries
of the plan paid out of the fund
since Jan. 1, 1985. The notice of
proposal also required that amend-
ments be made to the plan and the
trust, ensuring that only expenses
that were for the exclusive benefit
of plan members could be charged
to the fund. In response, the com-
pany requested a hearing before
the Financial Services Tribunal
(FST).

The FST held that (a) when a

trust agreement provides that the
company is required to pay all
expenses relating to the plan, this
means that the company is respon-
sible for ensuring that the trustee’s
expenses are paid, but it does not
prevent those expenses from being
paid from the fund; and (b) the
“exclusive benefit” language in a
trust agreement means the fund
must be used for the “primary ben-
efit” of plan members. Further, the
FST concluded that the trustee
fees, investment management fees
and auditing fees could be charged
to the fund. The FST also found
that actuarial and pension con-
sulting fees could be charged to
the fund, except those fees
incurred in determining the feasi-
bility of adding a defined contribu-
tion (DC) component to the plan.
Therefore, consulting fees relating
to the addition of a DC option to
the plan were not properly charge-
able to the pension fund, whereas
fees relating to the implementation
of the option were properly
chargeable.
Policy issues posed by Kerry
The FST’s decision in Kerry to
treat the same type of expense dif-
ferently, depending on the specific
application, is significant in that
plan sponsors must deal with plan

expenses on a case by case basis.
In a similar context, plan sponsors
should carefully consider whether
certain types of expenses may be
only partially allowed.

In Kerry, the FST declined to
interpret the original text narrowly
and literally, an approach that dif-
fers from previous case law in this
area. In taking this approach, the
FST provided a result that allows
subsequent amendments to be val-
idated by interpreting the words of
the original trust documents prag-
matically and broadly. From a
practical perspective, a flexible
approach to plan interpretation has
some appeal. Validating amend-
ments that differ from original
documents or create rights not
expressed in original documents
may in some cases be more appro-
priate where new types of
expenses emerge and it is clear
that the original plan documents
did not and could not have con-
templated their existence.

What expenses are permitted?

What constitutes a “reason-
able” expense to be paid in respect
of the administration of the fund?

Historical plan documents will
be carefully scrutinized by courts
to determine whether plan
expenses may be charged to the
fund. Where a power of revocation
has been reserved and there is
clear language enabling the
charging of expenses to the fund,
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such provisions are likely to be
upheld. Practitioners should
understand that certain applica-
tions of expenses, while permis-
sible in one context, may not be
permissible in another.

Kerry is only one of several
important decisions in the pension
plan expense area. As plan
expense issues gain momentum, it
is expected that the case law in this
area will be further developed. In
the interim, practitioners should
tread carefully.
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