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Implementlng the State’s New Brownfield Law

Careful and Balanced Approach Is Key to Program on Redeveloping Contaminated Sites

BY JEFFREY GRACER

FTER YEARS of debate
New York recently
joined most other
states by enacting

AND MIROSLAV FAJT
comprehensive brown-
field legislation.

Brownfields are prop-

erties whose redevelopment or reuse
may be complicated by the presence of
contaminants. The new law, signed by
Governor George E. Pataki in early Octo-
ber 2003, is designed to encourage and
facilitate redevelopment of contami-
nated sites by providing clearer pro-
tections and greater regulatory
certainty. The new law is based on the
Voluntary Cleanup Program (VCP) pre-
viously created by the New York State
Department of Environmental Conser-
vation (DEC), but includes several new
provisions. Some of those provisions
are likely to present challenges for par-
ties involved in contaminated site rede-
velopment, but, with sensible
implementation by DEC, the promise of
increased brownfield investment in New
York may well be realized.

Eligible Parties. The law creates a statu-
tory Brownfield Cleanup Program (BCP)
within DEC that will replace DEC’s admin-
istrative program. All parties (including
parties that are responsible for site pol-
lution) are eligible to participate unless
court or agency action is pending against
them with respect to the site or they are
subject to a pending Spill Fund claim.

Applicants will fall into two categories
established under the law: (1) “volun-
teers” who did not cause site pollution,
provided they exercise “appropriate
care,” and (2) “participants,” whose lia-
bility arises from disposal or discharges
that took place during their period of
ownership. Consistent with prior prac-
tice under the VCP, “participants” will
have broader obligations with respect
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to off-site contamination. Volunteers
that have VCP applications under review
or who have entered the VCP will have
until March 31 to decide whether they
want to switch to the newly created BCP.
All other parties must now proceed
under the new program.

Eligible Sites. A site is eligible for the
BCP unless it is (1) listed on the feder-
al Superfund’s national priority list
(NPL), (2) isa Class 1 or Class 2 site on
the state Superfund registry (other than
Class 2 sites owned by a “volunteer”
through July 1, 2005), (3) is a permitted
treatment, storage or disposal facility
under the hazardous waste laws (other
than an interim status facility), (4) is
subject to a DEC enforcement action, (5)
is subject to a cleanup order or stipu-
lation under Article 12 of New York’s
Navigation Law (governing petroleum
spills), or under Article 10 of the Envi-
ronmental Conservation Law (govern-
ing petroleum bulk

would apply statewide — without the
need to engage in time-consuming nego-
tiation of site-specific cleanup stan-
dards. DEC’s publication of officially
promulgated cleanup standards will
provide greater certainty and can be
expected to expedite cleanups, at least
where the look-up standards can be met
in a cost-effective manner.

The new law also provides remediating
parties with flexibility to utilize the look-
up standards or to apply site-specific cri-
teria, as appropriate, based on four
different cleanup tracks:

e A Track 1 cleanup would remediate
soils to levels appropriate for unre-
stricted residential use (as published
in the look-up tables) — without
reliance on any institutional or engi-
neering controls.

e A Track 2 cleanup would remediate
soils to commercial or industrial stan-
dards (as published in the look-up
tables). Future site

storage), or (6) is sub-
ject to any other fed-

eral or state
environmental enforce-
ment action.

DEC strongly encour-
ages applicants to have
a preapplication meet-
ing before they submit a
request to participate.
The new law then
requires DEC to use “all

The new Brownfield law
and its related statutory
amendments provide ...
new tools to stimulate
economic development in
environmentally and
economically distressed

use  would be
restricted to com-
mercial or industrial
purposes.

* A Track 3 cleanup
would allow remedi-
ating parties to take
site conditions (such
as depth to ground-
water) into account
to develop site-spe-
cific soil cleanup
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applicant and DEC enter into a Brownfield
Site Cleanup Agreement (BCA) that gov-
erns investigation and, as applicable,
remediation of the site.

Investigation. All volunteers and par-
ticipants are required to prepare a
Remedial Investigation Work Plan
(RIWP) to investigate and characterize
the nature and extent of on-site con-
tamination. Volunteers and participants
have different obligations with respect
to off-site issues. Volunteers must per-
form a Qualitative Exposure Assessment
for contamination emanating from the
site, whereas participants must fully
investigate and characterize off-site con-
tamination. Upon submission of a final
investigative report, DEC must deter-
mine within 30 days whether the site
poses a “significant threat” to public
health or the environment pursuant to
criteria used for listing a site as a Class
2 site on the state Superfund registry.
This determination impacts remedy
selection for the site. Parties may rely
on prior site investigation data, but DEC
retains discretion to determine whether
such investigations meet BCP standards
or whether additional work is required.

Cleanup Tracks and Standards. With-
in one year of enactment (by Oct. 9,
2004), DEC is required to propose and
thereafter timely adopt regulations that
create “look-up tables” with generic soil
cleanup standards for three types of
current or future land uses: unrestrict-
ed (residential), commercial, and indus-
trial. These look-up tables are intended
to streamline and simplify remediations
by creating published standards that

* A Track 4 cleanup would allow site-
specific cleanup standards to be
developed that rely on use restric-
tions and engineering controls (thus
allowing soils contaminated at cer-
tain levels to remain in place). How-
ever, for residential sites, the top two
feet of fill would have to meet resi-
dential look-up standards; similarly,
for commercial and industrial sites,
the top one foot of fill would have to
meet commercial or industrial look-
up standards.

These cleanup tracks are designed to
provide remediating parties with options.
Parties can clean up to published stan-
dards, or pursue site-specific standards.
These decisions will be based on trade-
offs between speed of completion and
potential cost savings associated with site-
specific analysis. In each case, the ultimate
cleanup decision must be consistent with
stringent target risks and other require-
ments specified in the statute.

Alternatives Analysis/Remedy Selec-
tion. While brownfield laws in other
states allow remediating parties to pro-
pose any cleanup strategy that meets
statutory and regulatory requirements,
the New York law requires analysis of
remedial alternatives whenever any-
thing other than an unrestricted Track
1 (residential level) cleanup is pro-
posed. When a Track 2, 3 or 4 cleanup
is proposed, the remediating party must
analyze at least two remedial alterna-
tives that have been approved for con-
sideration by DEC. If DEC concludes
that the site poses a significant threat,

DEC is required to select the ultimate
remedy. Otherwise, the remediating
party may select the remedy from
among DEC-approved alternatives
(although even then DEC retains dis-
cretion to mandate a Track 2 cleanup).

The statute requires “due considera-
tion” of 25 statutory criteria for remedy
selection that relate to cleanup objec-
tives set forth in prior law, as well as
additional land use and community con-
siderations, adding another potential
layer of complexity to the process. Some
observers also have expressed concern
that the law’s stringent cleanup targets
and stated preference for remedial pro-
grams that achieve a complete and per-
manent cleanup will skew decisions
toward non-economic remedies. How-
ever, the statute also explicitly author-
izes reliance on institutional and
engineering controls and creates
cleanup tracks that permit contaminants
to be left in place when appropriate con-
trols are recorded in an “environmen-
tal easement.” Accordingly, the law
should provide enough flexibility for
sensible implementation by DEC.

Citizen Participation. The new law
requires notice and an opportunity for
public comment throughout the Brown-
field process. Remediating parties will
be required to formulate a citizen par-
ticipation plan to implement these pro-
visions. The new law also provides for
technical assistance grants to commu-
nity groups to facilitate their participa-
tion. As a result, community groups can
be expected to play an increased role in
brownfield projects.

Certificate of Completion/Liability
Limitation. Upon submission of a Final
Engineering Report and DEC’s satisfac-
tion that applicable remediation
requirements have been achieved, DEC
will issue a Certificate of Completion,
which insulates the applicant from lia-
bility to the state with respect to any
common law or statutory cause of
action arising out of the presence of any
hazardous waste in, on or emanating
from the site that was the subject of the
Certificate. Unlike releases issued under
DEC'’s prior administrative program, this
statutory liability limitation binds the
Attorney General’s office. Volunteers
(but not participants) will also receive
a release for natural resource damages.

The liability limitation is not absolute.
DEC may modify or revoke the Certifi-
cate if the applicant fails to comply with
the terms and conditions of the Brown-
field Cleanup Agreement, if the appli-
cant misrepresented a material fact, or
if there is “good cause” for modification
or revocation. Liability also can be
“reopened” by DEC if the site is “no
longer protective of public health or the
environment” (including a change in
environmental standards), if there is a
change in the site’s use that changes the
risk profile, or if the applicant fails to
make “substantial progress toward com-
pletion of its proposed development of
the site within three years.”

The experience in most states is that
regulators resort to such reopeners
only in the rarest of cases, and parties
typically rely on indemnities and/or
environmental insurance to cover these
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contingencies. The liability limitation
will be recorded as a declaration of
covenant in the chain of title and its
benefits will extend to the applicant’s
successors and assigns, as well as other
persons who develop or otherwise
occupy the site, provided they are not
responsible for the disposal or dis-
charge of contaminants.

Change of Use. Sixty days advance
notice to DEC is required before a
Change of Use can be undertaken at a
brownfield site. A Change of Use is
broadly defined to include a transfer of
title to all or a portion of the property,
erection of any structure, creation of a
park or other public or private recre-
ational facility, or any activity that is
likely to disrupt or expose contaminants
or significantly interfere with an ongo-
ing or completed remedial program.
DEC has the authority to deny authori-
zation for such Change in Use if the
change presents a significant threat to
public health or the environment.

Protection for Lenders, Municipali-
ties and Trustees. A separate amend-
ment to the Environmental
Conservation Law adds state law pro-
tections for lenders, municipalities, and
trustees that track similar safe harbors
in federal law, filling a gap in prior state
law. These provisions confirm, among
other things, that banks do not become
liable merely because they hold a secu-
rity interest in contaminated property,
or even when they foreclose on such
property, provided they meet certain
statutory requirements.

Tax Incentives to Owners/Developers.
In an effort to provide economic incen-
tives for brownfield development, the new
law introduces three new tax credits for
tax years beginning on or after April 1,
2005, to encourage the acquisition,
cleanup and development of brownfield
sites. The new tax credits are available to
owners, tenants or purchasers of brown-
field sites and allow deduction of certain
remediation costs in the tax year in which
they are incurred.

A new Brownfield Redevelopment Tax
Credit includes a Tangible Property
Credit (determined by a certain appli-
cable percentage of the taxpayer’s fed-
eral tax basis in qualified tangible
property), a Site Preparation Credit
(based on costs incurred by the tax-
payer to obtain a remediation certificate
or to prepare a site for construction,
including capital costs), and an On-Site
Groundwater Remediation Credit (equal
to an applicable percentage of certain
costs incurred by the owner/developer
to remediate on-site groundwater con-
tamination). These credits are only
applicable to costs incurred by a devel-
oper after it has entered into a cleanup
agreement with the DEC. The taxpayer
is not permitted to claim double credit
on overlapping costs.

A separate Remediated Brownfield
Credit for Real Property Taxes is appli-
cable to sites that have already received
a certificate of completion from the DEC.
It provides direct tax credits to devel-
opers for application against future real
property taxes or payments in lieu of
real property taxes. The credit is gener-
ally determined by taking 25 percent of
the product of (i) a percentage of the
average number of employees working
at a site in a given tax year and (ii) the
amount of real property taxes and/or
payments in lieu of taxes imposed on the
site in the same tax year.

An additional Environmental Reme-
diation Insurance Credit provides tax-

payers with a tax credit on account of
environmental remediation insurance
costs. This credit is equal to the lesser
of (i) $30,000 or (ii) 50 percent of the
premiums paid for environmental reme-
diation insurance on or after the date
a cleanup agreement is executed with
the DEC. The credit must be claimed in
the same year that a remediation cer-
tificate is issued. There is a limit of one
insurance credit per remediation cer-
tificate per site.

Financial Grants to Municipalities.
Finally, the new law provides financial
and technical assistance through grants
to municipalities and certain other
qualifying community-based organiza-
tions to identify and create Brownfield
Opportunity Areas. These grants can
cover up to 90 percent of the costs
associated with (i) preparation and per-
formance of area wide studies, site
assessments and/or development of
remediation strategies and (ii) prepa-
ration of information required to nom-
inate an area for designation as a
Brownfield Opportunity Area. These
grants also could stimulate cooperation
among municipalities, community
organizations and private developers
in the redevelopment of environmen-
tally contaminated and economically
distressed brownfield areas.

Implementation Challenges. The new
Brownfield law and its related statutory
amendments provide DEC, the private
sector, municipalities and community
groups with new tools to stimulate eco-
nomic development in environmentally
and economically distressed areas. Many
waterfront and former industrial areas in
and around New York City and through-
out New York State are prime candidates
for Brownfield development. Careful and
balanced implementation by DEC will be
a critical ingredient to the program’s suc-
cess, as will be the ability of private sec-
tor landowners, developers,
municipalities, and community organi-
zations to work together constructively
to stimulate sustainable development
within New York’s communities.

The new law is the result of intense
political compromise, and is far from
perfect. The ultimate success of New
York’s brownfield program will depend
in large part on DEC’s ability to propose
and adopt clear regulations that mini-
mize regulatory burdens and stimulate
economic activity, while also protecting
public health and the environment. The
program’s success also will depend on
the ability of the private sector, munic-
ipalities and community organizations
to work together to craft responsible,
protective and cost-effective solutions
to environmental challenges.
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