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Ethics in International Proceedings
Sheila Block*

Torys LLP, New York and Toronto
sblock@torys.com

There is a psychological condition that sometimes
overtakes travellers. They feel invincible in a

foreign country, as though, being away from home, the
normal restraints on their conduct no longer apply.
Any rational observer would know that this approach
was naive and fraught with potential danger but, some
how, being away from the familiar constraints of the
home jurisdiction, is dangerously liberating.

There may be some element of this syndrome which
applies to lawyers who practise occasionally in other
jurisdictions. Each jurisdiction has its own set of ethical
rules and codes of conduct. There are many common
elements among them. But much of what constrains
and shapes conduct derives from shared values of the
Bar in which the lawyer typically practises. When
operating outside that environment, some of the
unwritten pressures which come from the shared values
may seem less pressing. This is particularly true in
international arbitration. As one commentator has
said, ‘international arbitration dwells in an ethical no-
man’s land’, because the extraterritorial effect of
national ethical codes is murky, particularly in a non-
judicial forum such as arbitration. This is compounded
by the fact that there is no supranational authority
governing lawyers in these settings.1

This article is divided into two parts. The first
examines the challenges which arise from the divergent
ethical norms applying to lawyers from different
countries who practise in the field of international
arbitration. The second part examines the challenges
arbitrators face in controlling the ethical behaviour of
counsel before them.

Divergent ethical norms

In the past, when those practising in the field of
international arbitration were part of a relatively small
community, there were implicit understandings and
shared values which informally regulated the ethics
of that Bar. With the explosion of international
arbitration and the expansion around the world of
lawyers appearing before international arbitration
tribunals, it is argued by many that informal
regulation of ethics is inadequate. But formulating
and enforcing ethical norms is a tremendously
daunting problem.

There are differing practices in different
jurisdictions which reflect diverse ethical approaches to
the practice of law. In her excellent article on legal
ethics in international arbitration, Professor Catherine
Rogers2  has pointed out that there are diverse ethical

norms arising from the lawyer’s differing roles in
various societies. She gives the example of a German
attorney who could be criminally punished for
communicating with the witness before a hearing and a
British barrister for whom such contact would be a
breach of ethics. In contrast, a North American lawyer
would consider it a dereliction of duty not to prepare a
witness before putting her on the stand, often to the
extent of videotaping mock direct and cross-
examinations.

Other divergences arise in many areas. For instance,
on issues of privilege, in-house counsel in many
European systems do not enjoy privilege; North
American in-house counsel do. One’s obligation to
produce documents involving in-house counsel will be
very different, as will one’s approach to
communications with a corporate client, depending on
which norms apply.

Professor Rogers points out that in Italy, Portugal
and France, communications from other lawyers,
including opponents, may be required to be kept
confidential, even from one’s client, if designated
confidential. In the North American practice, a lawyer
is obliged to keep his client informed and ought not,
except in very limited circumstances, agree to receive
information on the basis that it will be kept from the
client.

Even styles of argument can raise ethical issues. A
creative American jury lawyer may be seen to be
unprofessional in the eyes of an opponent (or even
worse, an arbitrator) who comes from a jurisdiction
where lawyers apply the law as opposed to shape and
mould the law in new directions (à la Lord Denning).
Another example occurs in communications with
arbitrators where differing cultural and ethical norms
can raise conflicts. In Chinese med/arb, according to
Professor Rogers, individual communication with
arbitrators is common. She notes that in many
continental systems, ex parte communications are
permitted in some circumstances, in contrast to the
position under English common law where an entire
body of law would invalidate the decisions of arbitrators
who did not follow the principle of ‘audi alteram partem’
and require all communications to be in the presence
of both parties. On top of these differences is the
fundamental divergence between systems that permit
contingency fees and those that do not. Indeed in my
own jurisdiction, until recently, contingency fees were
prohibited and considered completely unethical. They
are now permitted and, almost overnight, are in very
common use in class actions.
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 There are tricky problems in determining what
standards apply to lawyers licensed in one jurisdiction
who are increasingly engaged in litigating or providing
advice to clients in other jurisdictions. How are those
lawyers disciplined? What standards are they held to?3

The debate seems endless on how to fashion choice of
law rules to solve conflicts among jurisdictions with
some connection to the lawyer or the lawsuit. There is
no clear rule to cover the transnational practice which
answers the question: what standards apply to the
lawyer engaged in international litigation? As one
commentator described:

‘In contrast to the problems of too many or
conflicting standards of professional conduct
encountered in domestic litigation, international
litigation will often have no standards beyond those
prescribed by his or her licensing jurisdiction –
standards reflecting the cultural norms of this
country [USA]. Such standards may conflict with
expectations or norms of foreign clients or
tribunals.’4

When you consider the amount of scholarship about
the numerous issues abounding in the
multijurisdictional practice just within the United
States, where one assumes the divergences among
ethical standards in the 50 states are relatively
manageable, it can be seen that tackling the challenge
of regulating international ethical issues is significant.5

On the international front, a number of countries
have been involved in a global discussion of the
transnational practice of law. Laurel S Terry provides a
thorough account of the discussion by 105 lawyers from
around the world at the Paris Forum on transnational
practice for the legal profession.6  The tremendous
scholarship applied to the problem does not, however,
solve it for the practitioner now engaged in
international arbitration. Yet there are some principles
and tools available to assist.

Limitations of universal norms

At the conceptual level, all systems adhere to universal
norms which inform all legal ethics. A lawyer from any
jurisdiction would agree she is to be truthful, fair,
independent, and loyal and must keep confidences.
Lawyers would even agree, at the next level of detail,
that truthfulness means avoiding perjury, not assisting
a client to perjure himself and not misrepresenting to
the tribunal. But as in most legal matters, the devil is
in the detail and, as Professor Rogers points out, there
is limited utility to these seemingly universally held
norms. A number of Professor Rogers’ examples follow.

Witness preparation

• What may be one lawyer’s duty to prepare a witness
could appear to another to be witness tampering and
a breach of the obligation to be truthful.

Argumentation

• So too can divergences arise in the propriety of
argumentation. North American lawyers can urge any
interpretation or construction of law favourable to
the client:

‘without regard to his professional opinion as to
the likelihood that the construction will ultimately
prevail.’7

...
‘In Continental systems, by contrast, creative
arguments that are not, in the attorney’s
professional opinion, likely to prevail, would be
considered professionally irresponsible if not
sanctionable.’8

Communication with the tribunal

• Lawyers will fare no better on the fairness front.
The impartiality of the tribunal providing an equal
opportunity for parties to be heard is generally
universally accepted. However, as noted, the Chinese
med/arb practice has one party speaking to the
decision maker in the absence of the other. The
same will happen in North America with certain
tripartite arbitrations.9  Ethics may permit a party to
communicate about strategy with its own appointee
to the arbitration panel.

Independence

• Independence of the Bar, another universal principle,
has very different application in different legal systems.
Barristers are not entitled to form firms because of the
threat of stifling independence if tied to another
partner’s interests or judgments. North American
attorneys not only can have partners – sometimes
hundreds of them – but they can, in effect, ‘own’ part
of the lawsuit through the mechanism of contingency
fees. Though both the UK and US systems revere the
independence of the Bar, the concept has very different
applications and, accordingly, ethical implications in
those different systems.

Confidentiality

• Confidentiality is accepted as a general principle. But
civil law countries10  apply that principle to
communications by the client but not to
communications by the lawyer. Even in the 50 states
in America, there is not agreement about what a
lawyer is obliged to do in respect of disclosing client
wrongdoing or potential wrongdoing.

Loyalty

• You might think loyalty is a straightforward principle
and easy to define. Everyone will agree that a lawyer
must be loyal to his or her client. In one respect, this
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is and has been true for centuries. A lawyer cannot
represent opposing sides to the same dispute.
However, the standards applied are quite different in
character. The American regulation of conflicts is
very formal and has spawned a huge amount of
jurisprudence (not to mention a cottage industry of
removal motions which has now, regrettably, spread
to Canada).

• In Europe the regulation of conflicts is relatively
informal. In the United States a lawyer must follow
the client’s instructions. In Europe the obligation is
defined in a way which requires the lawyer to act in
what he considers to be the client’s best advantage.
So, for example, counsel can be substituted without
the client’s specific consent in some countries.11

Loyalty, in its application around the globe, can
mean quite different things.

Professor Rogers argues that because of these divergent
ethical norms, the individual codes of ethics cannot
peacefully coexist in the absence of a code that applies
in international arbitration. In her earlier work, ‘Fit
and Function in Legal Ethics: Developing a Code of
Conduct for International Arbitration,’ she proposes
that such a code be developed and provides a scholarly
analysis of the conceptual framework for such an
undertaking. Again, despite the scholarship, in which
she so brilliantly articulates the problems arising from
the diverse ethics which apply from country to country,
the practitioner is without an immediate solution. In
her later article, ‘Context in Institutional Structure in
Attorney Regulation,’ Professor Rogers has undertaken
‘the constructive project of mapping a regime for
integrating professional discipline mechanisms into the
international arbitration system’.12  She has done much
to advance the thinking in this area, but it is clear the
development of a comprehensive solution will be
decades in the making. The practitioner must still cope
with the challenge of gingerly navigating the ethical
quicksand of international arbitrations. Are there any
stopgap measures that help us today?

Alternatives for stopgap measures

CCBE Code

In his helpful article, ‘A World-wide Code of
Professional Ethics,’ John Toulmin QC describes the
challenging task of developing the 1988 Code of
Conduct in the European Union (the ‘CCBE Code’).13

This Code was originally adopted at the CCBE plenary
session held on 28 October 1988. It was amended at
subsequent plenary sessions on 28 November 1998 and
6 December 2002. It is a 16-page document dealing
with general principles, relations with clients, relations
with the courts and relations between lawyers. For all
the effort and, no doubt, agony that it has taken to
develop this fine piece of work, it is still on a level of
generality that leaves much to fill in. Consider that the
index alone to the Model Rules of Professional

Conduct published by the American Bar Association is
longer than the entire CCBE Code. The text of the
American Model Rules itself runs to 123 pages. In my
own province in Canada, our professional conduct
handbook is more than 100 pages long. The
compromises that are required by those valiant enough
to undertake the development of a code such as the
CCBE dictate a level of generality and abstraction that
domestic codes do not require. There is not, and one
wonders how there will ever be, the commentary and
interpretation found in codes such as that of the ABA
and the Ontario professional conduct rules, since there
is not a body of published jurisprudence on ethical
issues emanating from international arbitrations. Yet
nevertheless, the CCBE Code provides a starting point
and a basic ethical framework which parties can
voluntarily adopt and agree will bind them in their
arbitrations.

That still leaves significant issues which need to be
hammered out. For example, CCBE Code Article 2.3,
Confidentiality, requires that the lawyer maintain the
obligation of confidentiality. However, as we have seen,
different jurisdictions have different norms for what
material is and is not confidential. This is not answered
by the CCBE Code. Parties would need to articulate
and agree on the particular rules that will apply in any
given case and have any dispute about which set of
norms will govern, determined by the tribunal in
advance.

The drafters of the code approached the core issues
somewhat tautologically. Consider Clause 2.4: it
requires lawyers to inform themselves ‘as to the rules
which will affect them in the performance of any
particular activity’. This does not answer the question
as to which ethical codes apply. Clause 4.2 provides: ‘to
the extent not prohibited by law a lawyer must not
divulge or submit to the court any proposals for
settlement of the case ... .’  Again, what law governs this
conduct is precisely the issue.

The inevitable compromises which have to be made
in an endeavour such as the code can be seen
throughout its text. An attempt is made in Clause 3.3 to
tolerate some contingency fee arrangements, ‘if this is
in accordance with an officially approved fee scale’ in
the lawyer’s jurisdiction and if they are fees charged ‘in
proportion to the value of the matter handled by a
lawyer’. This would shock some continental lawyers,
disappoint trial attorneys from Texas but would be
consistent with rules which apply to the Paris Bar and
lawyers in Portugal.

Article 5.3, dealing with correspondence between
lawyers, provides that ‘if a lawyer is sending a
communication to a lawyer in another Member State
and wishes it remain confidential or without prejudice
he should clearly express this intention when
communicating the document’. In 1988, when the
Code was first published, Denmark, Germany, the
Netherlands, the United Kingdom and the United
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States were all states in which lawyers could not
withhold without prejudice correspondence from their
clients. Belgium, France, Greece, Italy, Luxembourg,
Portugal and Spain required lawyers to withhold such
correspondence from their clients. Article 5.3 is an
attempt at a practical solution.

As can be seen, although heroic in its attempt, the
CCBE Code only gets participants so far along the road
to defining an ethical framework which will apply in a
particular arbitration involving lawyers from different
jurisdictions.

IBA Rules of Evidence

A second set of guidelines which can significantly help
in delineating the ethical responsibilities of lawyers in
international arbitrations is found in the IBA Rules on
the Taking of Evidence in International Commercial
Arbitration. This was adopted by the IBA Council on
1 June 1999. The rules are designed ‘to supplement the
legal provisions and the institutional or ad hoc rules
according to which the parties are conducting their
arbitration’. It is recognised that if the IBA Rules of
Evidence and the general rules ‘are silent on any
matter concerning the taking of evidence and the
Parties have not agreed otherwise, the Arbitral
Tribunal may conduct the taking of evidence as it
deems appropriate ... .’ (Article 2(4)).

Production of documents

The IBA Rules of Evidence set out a procedure for
the production of documents. Each party submits
documents available to it on which it relies, ‘including
public documents and those in the public domain’.
Then, to obtain further documents, either party can
submit a request to produce. A procedure is set out
for dealing with objections to documents requested.
Procedures are also set out for obtaining documents
from third parties. No doubt the vast differences
between documentary production in North America
and the Continent will be manifest in the approach
to the requests to produce by lawyers from those
different jurisdictions. Yet the whole process is under
the control of the arbitral tribunal so that divergent
approaches can be monitored and moderated by the
decision makers and not left to be controlled (or
not, as is more likely the case) by differing ethical
norms.14

Witnesses

The IBA Rules of Evidence also provide rules for
dealing with witnesses of fact. The rules specifically
address one major ethical difference among legal
systems. Article 4(3) provides: ‘It shall not be improper
for a Party, its officers, employees, legal advisers or
other representatives to interview its witnesses or

potential witnesses.’ Although it may be hard for
lawyers in some jurisdictions to get used to this, at
least the rule is clear.

Expert witnesses

The expert rule, Article 5, provides for an interesting
approach. The tribunal may order ‘that any party-
appointed experts who have submitted expert reports
on the same or related issues meet and confer on such
issues’. The experts are mandated to ‘attempt to reach
agreement on those issues as to which they had
differences of opinion … and shall record in writing
any such issues on which they reach agreement’. This
would be a rare sight indeed on this side of the ocean
but is an interesting idea which the North American
advocate would be required to accommodate if the
IBA Rules were adopted in a case.

Examinations

Another adjustment needs to be made by lawyers who
come from a tradition which allows for virtually
unbridled cross-examination.15  Article 8 on the
evidentiary hearing gives to the arbitral tribunal ‘at all
times’ ‘complete control’ over the evidence. The
tribunal can exclude questions or answers which it
finds ‘irrelevant, immaterial, burdensome, duplicative’
or objectionable. Objections are listed in Article 9 (and
include the intriguing objection based on ‘special
political or institutional sensitivity’ and the indefinable
one based on ‘considerations of fairness or equality of
the Parties that the Arbitral Tribunal determines to be
compelling’).

Adverse inferences

The tribunal is entitled to draw an adverse inference if
a document is not produced or testimony not made
available.

Filling in the gaps

Because these rules deal with the specifics of
developing and putting before the tribunal the
evidence in support of a case, they control a significant
dimension of activity that has ethical components. Yet
there are still gaps when used by lawyers and parties
and arbitrators from different countries. It would be
possible to address the gaps by picking the ethics code
of one particular country and agreeing that it would
apply to all participants but this seems to be a poor
solution. For one thing, it would give an unfair
advantage to the fortunate person from the chosen
jurisdiction. But more than that, it would be very
difficult for a foreign lawyer to operate effectively, in a
nuanced way, in accordance with ethical rules with
which he is unfamiliar. It may be more realistic to
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suggest that parties agree to adopt the CCBE Code
(itself a compromise) and the IBA Rules of Evidence,
and resolve specifically to articulate ethical issues which
they believe may arise in the context of their particular
arbitration. Each side could propose rules to fill any
gaps. It is likely to be the case that American attorneys
will propose American-type rules; European lawyers will
favour their procedures. However, each side would
have the opportunity to advocate a particular position
rather than have the issues remain unarticulated, which
could perhaps lead to ethical conflicts with each side
abiding by a different set of principles.16

Ethics component in continuing legal education

Although, in theory, it would be ideal to have a code of
ethics which applied in international arbitrations and
governed all counsel from all jurisdictions, the
likelihood of such a code appearing in the near term,
at a level of detail that truly makes it functional, is low.
Experience in other jurisdictions shows that the
development of the detailed rules – a task which itself
is major – only provides the starting point. What
breathes life (and utility) into such codes is the
jurisprudence, built up over decades, that teaches
lawyers, in excruciating detail (which is usually the way
we need to have things spelled out), how to behave. In
international arbitration, there is not a body of
jurisprudence, nor is there likely to be, that gives this
type of guidance to practitioners. It may be that, over
time, the CCBE Code could be expanded and
annotated. It is possible that arbitrators could issue
advisory opinions so that a body of jurisprudence
about ethical issues could develop. Professor Rogers, in
her recent article, ‘Context and Institutional Structure
in Attorney Regulation,’17  proposes that arbitral
tribunals which determine that a violation of ethical
norms incorporated into arbitral rules has occurred
should publish the relevant findings in a sanction
award that fines the attorney and, if appropriate, refers
the matter to the attorney’s local Bar Association. As
she points out, unlike substantive arbitration awards
which are confidential, sanction awards should be
published, as that would ‘aid in the interpretation and
refinement of ethical norms’.18

It will take time for a body of jurisprudence to
develop. In the meantime, counsel will need to be alive
to the potential ethical issues that arise in international
arbitrations and actively propose rules, in advance, for
dealing with problem areas. Forums like this, with
ethical components, could prove a helpful supplement
to the ongoing academic scholarship in the area.
Practitioners could add their two cents’ worth from ‘la
vie quotidienne’ before international tribunals and
thereby build up an informal library of advice so
problem areas could be identified and addressed by
others about to start arbitrations. In this way, we could
develop, from each other’s experiences, an informal

checklist of ethical areas which prudence dictates be
addressed at the outset of a case. A number of such
points are noted above from Professor Rogers’ work
and can be found in the academic literature. These
could be supplemented by specific examples that could
be developed into ethics vignettes and included and
expanded on in the ethics components of IBA and
other international educational gatherings. American
continuing legal educational (CLE) programmes are
mandated to include an ethics component –
international CLE could voluntarily include one and,
from the ground up, practitioners could, over time, do
what may be impossible for international bodies to do:
develop a working code of ethics for practitioners in
international arbitrations.

Challenges for arbitrators in controlling the ethics of
parties before them

The ethical challenges in international arbitrations
arise not only because of diverging ethical norms
among practitioners from different jurisdictions.
Those differences are magnified in the international
arbitration arena because of the challenges facing
tribunals in reining in and controlling unethical
behaviour. There are three aspects to the issue of
arbitrator control of ethics in international arbitration.
The first arises because of conflicting ethical and
cultural values reflected in the differing approaches to
litigation in different jurisdictions. The second is one
that is endogenous to all judicial proceedings –
controlling abuse. The third aspect arises because
arbitrators are in business to do more arbitrations than
the one in question. They may, at times, hesitate to
come down hard on counsel who may have need of
their services in the future. All of these features make
the difficult problem of controlling proceedings even
more challenging in the case of international
arbitrations.

The first challenge, namely identifying what is
unethical and distinguishing it from what is just a
different ethical norm from the lawyer’s home
jurisdiction, is the subject of the first part of this article.
Let me address aspects two and three since, in order to
find ‘ethical peace’ on the battlefield of international
arbitration, tribunals must come to terms with them.

Controlling abuse is becoming a significant
challenge in common law courtrooms where lawyers
are expected to direct the action and shape the
testimony that goes before the trier of fact (judge or
jury) so that a determination on the merits can be
made. Part of the escalating problem may be the loss of
civility perceived to be experienced at the Bar in several
jurisdictions.19  That in turn may arise because of the
high stakes involved in litigation. Lawsuits are
extremely costly and clients expect a ‘no holds barred’
approach. Whatever the cause, some celebrated cases
in Canada have put the issue of control of the trial
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under the bright light of judicial scrutiny, with little
illumination coming from the appellate judgments on
how to achieve civil and well-ordered proceedings in
the face of misconduct by lawyers in the courtroom.

Consider the conduct of defence counsel in the
Marchand case, an infant brain injury case in Ontario
that was tried before the superior court for 165 days
over a two-year period. The Court of Appeal found:

‘defence counsel accused plaintiffs’ counsel of a
“complete lack of integrity”; of cheating and abuses
of the Rules of Civil Procedure; of using and abusing
solicitor-client privilege as a “mask for deception” to
“conceal misconduct”, “as a manipulative device”,
and as a “shield for deceit”; of “manipulating” the
evidence and facts; of deliberately misinforming an
expert witness; of “flatly lying” to the court; of
“trickery” and “sleight of hand”; of using the Rules as
an “excuse to permit unchecked, grossly improper
manipulation of the whole litigation process”; of
“flagrantly subverting” the Rules; of “suppressing”
facts and information; of “contrivance and
manipulation” in the delivery of expert reports; and
knowingly attempting to deceive the court. Defence
counsel also said of one of the plaintiffs, “she’s a
liar”, and taunted her during cross-examination.’

The Court of Appeal held that, ‘in the face of this
misconduct, the trial judge chose to remain “relatively
passive, indeed, probably too passive” and “largely to
ignore [it]”.’ The Court of Appeal also held that, ‘the
case tarnished the reputation of the administration of
justice.’20   Yet, even in face of these findings, the very
well run judicial system in Ontario was at a loss to do
anything about it except comment in the judgment.

A second recent case highlights the same impotence
which the judicial system seems to display in the face of
disruptive conduct by lawyers at trial. This time the
conduct was in connection with a criminal prosecution
in the celebrated international fraud surrounding the
Bre-X gold mine (or non-gold mine) in Indonesia.
Her Majesty the Queen had had enough of defence
counsel’s incessant attacks on the prosecutor’s integrity
that she was driven to seek removal, in the middle of
trial, of the provincial judge hearing the case. The
application was unsuccessful but defence counsel
(unwilling to leave well enough alone) made the
unusual request for costs against the prosecutor. Like
Marchand, this case (known in Canada as Felderhof)
lasted for months and displayed behaviour by defence
counsel which was described by the reviewing judge,
Justice Archie Campbell, as ‘appallingly unrestrained
and on occasion unprofessional’. It included relentless
attacks on Crown counsel, alleging prosecutorial
misconduct, malicious and improper motivations for
the prosecution and the withholding of evidence.
Much of this abuse was delivered with what the judge
described as ‘theatrical excesses’ by defence counsel.
Yet the only sanction, if it can be called that, which
flowed from the judicial review of this conduct, was a

denial of costs to the defence (costs to the defence
being an extremely rare event in cases of this nature).
That and published reasons condemning the conduct.
But none of that changed the course of the protracted
and unpleasant hearing.21

You make think such issues will not arise in the
civilised precincts of international arbitration. But
consider the fact that in Marchand and Felderhof the
counsel in question did not operate at the margins of
the profession – to a man they were significant players
in their areas of practice with substantial reputations.
If they can behave in a way that attracts this kind of
judicial comment, then even those who practise in
the seemingly more benign arenas of international
commercial arbitration can face behaviour which to
the attorney dishing it out may seem zealous but to
the recipient, abusive.22  The courts seem strangely
powerless to control this growing phenomenon while
it is happening. Judges fear the appellate courts; they
recognise, at least under the common law system, that
clients are entitled to vigorous representation; that
cross-examination is not to be interfered with by the
judge; and that a great deal of leeway is to be given to
counsel. The inability of trial judges to draw the line
between appropriate control of improper behaviour
and interference (which will result in a rap on the
knuckles by the Court of Appeal) has resulted in the
current paralysis.

Advantages of arbitration

International arbitrators are in a much more
advantageous position. They rarely have to worry about
an appeal (either because there is no right of appeal
or, if there is, it is so circumscribed they are pretty
much left to themselves on most matters). Very often,
the procedures that govern the hearing give more, not
less, control to the tribunal. Unlike the common law
judge, arbitrators usually do not feel they must sit like
sphinxes, letting the tidal wave of evidence wash over
them. Indeed, often they feel free to ask the very
question counsel carefully avoided putting to the
witness, because they feel they wanted to hear more
than counsel has chosen to put before them. They can
and do cut off examinations and control the time
frames in which counsel are permitted to question and
argue. This gives them the ability to prevent the kind of
abuse we see criticised in Marchand and Felderhof.

Judicialisation of arbitration

There is, however, a concerning trend at play in
commercial arbitration. Commentators warn of the
judicialisation of arbitration.23  There have always been
arbitrators who operate on the common law trial
model and who approach the arbitration hearing much
like the Marchand and Felderhof judges – sitting back
and hoping for the best but not doing anything to rein
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in exuberant counsel when the best is not on offer. But
is there a trend towards this judicialised model? Gerald
Phillips, an arbitrator and academic, surveyed a group
of experienced commercial arbitrators on this question
and found that many feared that arbitration is
becoming more like litigation (American style), largely
owing to the role lawyers play in the process.24  ‘Because
arbitration is a consensual process crafted by the
parties, generally through their attorneys, they are in
the driver’s seat when it comes to the process that they
get. If they seek continuances, file multiple motions,
and seek extensive discovery, then the process will
seem like a court proceeding.’25

The arbitrator-respondents to the survey pointed out
that in large, complex litigation with high stakes,
litigators and parties with deep pockets produce a more
judicial-like procedure. If the judicial process being
modelled is inquisitorial, the prospect of abuse by the
lawyers is reduced but, what is more frightening to the
North Americans, abuse by the decision maker is
enhanced. However, with the increasing presence in
international arbitration of common law lawyers, who
are used to shaping their cases in what they perceive to
be their clients’ best interests, procedures which
involve extensive discovery, motions and potentially
contentious confrontations between lawyers or abusive
examinations of witnesses at the hearing may be on the
rise. In the absence of shared values and common
ethical norms, there will be a need for decisive action
by arbitral tribunals.26

In the Phillips survey, some respondents
acknowledged that arbitrators will at times allow
counsel to abuse the process. Those respondents urge
more proactive and firm management of the process by
the tribunal and recommend that arbitrators be strong,
assertive and push for speed and efficiency. As with
ethical norms, what may be one person’s model of
strength and assertion may be another’s denial of
justice. It is necessary for arbitrators and parties alike
to sort out the extent to which the arbitrator will
‘interfere’ with counsel’s plan for the case. This can be
done subliminally by the setting of deadlines, the
predetermination of page limits for pre-filed outlines,
the imposition of time limits on discovery, witness
examinations and argument and other management
techniques commonly employed. These constraints
need to be enforced in order to achieve the desired
results.

It is here that the third element looms large. We
have all experienced the frustrating situation of playing
by the rules while our opponent appears to get away
with murder. In the arbitration arena one cannot help
but suspect that the cause is, as they say in baseball
trades, ‘future consideration’. Is the rogue not being
controlled effectively because his firm is perceived to
be a source of significant future business? Sometimes
one feels that way, although it is clear that good
arbitrators realise that if they have the reputation of

being fair-minded and yet able to deliver an efficient
product (ie a well-run hearing where the ‘unethical’
counsel is kept under control), they will gain far more
business than they will be alienating with the occasional
‘iron hand’. Most skilled arbitrators seem to have an
ample supply of ‘velvet gloves’ and they deftly navigate
the tricky waters of conflicting interests (current
hearing versus future prospects) without incident. Yet
the lack of clearly defined ethical standards makes this
balancing act more difficult than it needs to be. In an
ideal world one would have an international arbitration
bar with shared values and clearly delineated ethical
norms. At the moment, the international arbitration
bar is a glaring misnomer as the practitioners in the
field are a random collection of lawyers from around
the world with no central organising authority. This
makes the role of international arbitrators all the more
important. The challenge for them is to do what it
seems well schooled judges in respected judicial
systems still struggle with – impose from the arbitrator’s
‘bench’ sufficient control over the ethical conduct of
counsel appearing, that the ultimate product provides
the party with the right combination of control
and opportunity to plead. When done well, the result
will be that even the losing party will leave the arena
with the sense that his story was told and the process
was fair.
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